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Executive summary

DIGITAL COMPETITION REGULATIONS often put in place participative approaches to ensure

Christophe Carugati competition in digital markets. The participative approach aims to involve regulated
(christophe.carugati@ firms, stakeholders and regulators in the design of compliance measures. The approach is
bruegel.org) is an Affiliate particularly relevant in complex and fast-evolving digital markets, where whole industries
Fellow at Bruegel often depend on the behaviours of the regulated firms. The participative approach enables

stakeholders and regulated firms to design compliance measures that are acceptable for all
because they ensure legal certainty for regulated firms, save time for regulators and take into
account the views of stakeholders.

HOWEVER, THE PARTICIPATIVE approach is subject to regulatory capture. The regulated firms
and stakeholders might try to promote their interests to the regulator. This could result in
endless discussions at best, and the adoption of inappropriate solutions following intense
lobbying at worst.

A GOVERNANCE MODEL is necessary to ensure that the participative approach works without
risks of regulatory capture. The model should define clearly each participant's role, duties
and rights. There should be: 1) equal and transparent access of all stakeholders to the
dialogue; 2) the presentation of tangible and evidence-based solutions from stakeholders
and regulated firms; 3) public decisions from the regulator that contain assessments of the
proposed solutions, with guidance to clarify rules; and 4) compliance measures proposed
by the regulated firm in line with the guidance. The model should provide an assessment
framework for the proposed solutions to identify the most effective. The assessment should
rely on the principle of proportionality to assess whether the proposed compliance measure
is proportionate, to ensure the effectiveness of the regulation. Finally, the model should
safeguard against regulatory capture thanks to transparency rules and external monitoring.
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1 Introduction

The last three years have seen the European Union, Germany, the United Kingdom and the
United States, among others, adopt or draft laws to regulate competition in digital markets
that are dominated by a few large digital platforms (OECD, 2022). Most have opted for a par-
ticipative approach, with regulators involving stakeholders - for example trade associations
and civil society groups - in the design of compliance measures'. This approach is relevant in
digital markets because they are complex and evolving, and whole industries often depend on
the business practices of regulated firms.

Nevertheless, regulated firms can still lack an understanding of which practices they
can implement under competition laws or new regulations, because of the novelty of those
rules or room for interpretation. Also, competition authorities often let regulated firms
propose compliance solutions in response to an order or rule. They thus do not specify how
the regulated firms should comply. Proposed solutions impact stakeholders directly, but
competition authorities only intervene after implementation to assess whether the solution
complies or not with the order or rule. Intervention can then take time, out of step with the
rapid development of digital markets, sometimes causing irreparable damage to the economy
as the practice can give the regulated firm an insurmountable competitive edge over affected
stakeholders, without being effective in terms of compliance with the order or rule. In the face
of these uncertainties, the participative approach helps stakeholders and regulated firms to
design compliance measures that are acceptable to all, offering legal certainty to regulated
firms, saving time for the regulators and taking into account the views of stakeholders.

However, a participative approach has major drawbacks. Stakeholders and regulated firms
might have different views. Stakeholders might also try to influence regulators: so-called “reg-
ulatory capture” (Stigler, 1971). In that situation, the approach might, at best, lead to endless
discussions and impossible solutions and, at worst, to the adoption of inappropriate solutions
following intense lobbying by interested participants.

While recently adopted and proposed laws envisage a participative approach, they do not
propose a governance model setting out how that approach will work. This policy contribu-
tion proposes a governance model that would define the roles of the parties and regulators
based on clear participative rules. It would also provide a framework for assessment of the
proposed solutions, to identify the most effective. Last, it would safeguard against regulatory
capture thanks to transparency and external monitoring.

1 Nobel Prize-winning economist Jean Tirole has proposed “participative antitrust,” in which “the industry or other
parties propose possible regulations and the antitrust authorities issue some opinion, creating some legal certainty
without casting the rules in stone.” See Allison Schrager, ‘A Nobel-Winning Economist’s Guide to Taming Tech
Monopolies, Quartz, 27 June 2018, https: inni ist-j i
regulate-tech-monopolies.
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2 Participative approach templates

The EU and the UK have opted for a participative approach in regulation and some antitrust
cases.

2.1 The EU approach

The EU adopted in July 2022 the Digital Markets Act (DMA)? This imposes a list of ex-ante
positive and negative obligations on some large online platforms considered ‘gatekeepers’ in
some core platform services because they control access to end-users and business users (Re-
cital 6 and Articles 2 and 3)°. Obligations under the DMA are divided between those subject to
specifications, such as the ban on the promotion of a gatekeepers’ own services over those of
rivals in so-called self-preferencing®, or interoperability requirements between messaging ser-
vices (DMA Articles 6 and 7) and those not subject to specifications, such as the prohibition
on combining personal data without user consent (Article 5). Gatekeepers must self-comply.
In other words, they must establish and implement compliance measures.

However, the regulation allows for a regulatory dialogue between the gatekeepers and the
European Commission, which is the sole enforcer. The aim of the dialogue is to specify some
compliance measures for obligations that are subject to specifications or, in case of circum-
vention, with all obligations (Recital 65).

In practice, the dialogue is at the core of the Commission’s approach to ensure the effec-
tiveness of the regulation. The Commission is already informally and formally engaged in
discussions with all relevant stakeholders on specific provisions®, such as the DMA ban on
self-preferencing (Article 6(5)). Discussions have shown that, firstly, potential gatekeepers
and stakeholders have different views on compliance solutions. Secondly, stakeholders, some
of whom are plaintiffs in competition cases against potential gatekeepers, have suggested
compliance measures that promote their own interests, or require potential gatekeepers to
remove some of their services. For example, some shopping comparator rivals proposed that
Google remove its comparison shopping service from its search engine, a request that pro-
motes their interests, but that Google is unlikely to follow. However, it remains unclear how
the Commission will specify measures, and how potential gatekeepers should implement
them.

2.2 The UK approach

The UK government proposed a competition regime for digital markets in July 2021, following
recommendations from competition experts (Digital Competition Expert Panel, 2019) and
the UK Competition and Markets Authority (CMA)°. The regime imposes codes of conduct on
large online platforms considered to have “strategic market status” (SMS) because they have
a significant intermediary power in some digital markets. The codes are specific to each SMS
and contain provisions similar to the DMA. The Digital Markets Unit (DMU) within the CMA
is in charge of enforcing the regulation and ensuring “that firms with SMS comply with the re-
gime by combining a participative approach with the use of formal powers” (HM Government,
2021). The participative approach consists of dialogue with stakeholders through advice and

2 The DMA (Regulation (EU) 2022/1925) entered into force on 1 November 2022.

3 Core platform services are: online search engines, online social networking services, video-sharing platform
services, number-independent interpersonal communications services, operating systems, web browsers, virtual
assistants, cloud computing services, and online advertising services provided by a firm that provides another core
platform service (DMA Article 2).

4 The ban on self-preferencing prevents gatekeepers from promoting their own products over those of rivals in
rankings (Carugati, 2022).

5 See https://competition-policy.ec.europa.eu/dma/dma-workshops en.

6 Inits Autumn Statement 2022, the UK government confirmed it will bring forward the bill in the third
Parliamentary session in 2023; see HM Treasury (2022).
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informal engagement. The DMU can also open formal investigations to ensure compliance
with the codes. However, at time of writing, neither the UK government nor the DMU have
outlined a participative approach model.

2.3 Competition cases
The EU and the UK have taken a participative approach in antitrust cases in digital markets to
secure commitments.

The UK CMA opted for a participative approach to resolve competition issues in the
Google Privacy Sandbox case, in which Google committed to remove third-party cookies that
track web-user activity in its Google Chrome browser. The removal would prevent advertis-
ers and publishers from tracking users’ activity across the web in order to offer personalised
advertising. Such tracking also gave a competitive advantage to Google, which already has a
strong position in the online advertising industry’. The CMA opened the investigation in 2021
and closed it a year later, having secured commitments from Google that address competi-
tion and privacy issues. As part of the process, the CMA consulted with stakeholders on the
proposed commitments with a view to improving them. The CMA then worked with Google
to modify the commitments in order to address issues raised by stakeholders, before Google
removes third-party cookies from its browser.

The European Commission followed a similar approach in the Amazon Marketplace and
Amazon Buy Box cases in December 2022, concerning the alleged promotion of Amazon’s
logistics services and the use by Amazon of non-public data of business users to create
Amazon products®. The Commission also consulted with stakeholders on the commitments
offered by Amazon, and then worked with Amazon to resolve competition concerns raised by
stakeholders.

However, consultations only enable stakeholders to provide feedback on proposed
commitments after the firm has made them and only in view of assessing them, rather than to
propose alternative solutions. The participative approach thus consists of consultations rather
than a dialogue.

3 The proposed governance model

The model should contain three main elements: participative rules, an assessment framework
and safeguards against regulatory capture.

3.1 Participative rules

The participative approach involves three main participants: the regulated firm, the stakehold-
ers and the regulator. Under an asymmetric regulation like the DMA, the regulated firm is the
‘loser’ that must demonstrate compliance to the regulator. Stakeholders, which are often com-
petitors, are the beneficiaries of the rules.

A dialogue brings together different parties with different powers and roles: the regulated
firm has the power to comply with the rules. In contrast, the stakeholders are able to influence
how the regulated firm should comply. Finally, the regulator is the arbiter that mediates the
dialogue, and monitors and enforces compliance.

The dialogue enables the bargaining of power between the regulated firm and stakehold-
ers to be recalibrated. Stakeholders are often in an inferior bargaining position because of the

7 See UK CMA, ‘Investigation into Google’s “Privacy Sandbox” browser changes, available at https://www.gov.uk/
cma-cases/investigation-into-googles-privacy-sandbox-browser-changes.

8 See European Commission press release of 20 December 2022, https://ec.europa.eu/commission/presscorner/
detail/en/ip 22 7777.
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Views from
stakeholders can
highlight problems
and solutions that
regulated firms are
unlikely to share with
the regulator

significant power of the regulated firm. However, some stakeholders might seek to leverage the
dialogue to promote their own interests. In contrast, the regulated firm is likely to defend its
interests to minimise the costs implied by the regulation. Consequently, the regulated firm and
stakeholders might propose different and diverging solutions. While the risk of divergence is
real and might reduce the benefits of dialogue, dialogue is a better approach than a setting in
which interactions occur only between the regulator and regulated firms, which could mean
that the regulator collects views only from regulated firms, which have strong incentives to pro-
mote or protect their interests, leading to a risk of biased conclusions from the regulator.

By contrast, dialogue between three sets of participant means that the regulator collects a
range of views, minimising the risk of skewed conclusions. While views from stakeholders might
not necessarily make information perfect, as stakeholders do not have access to information
hidden by the regulated firms, their views might highlight problems and solutions that regu-
lated firms are unlikely to share with the regulator. Moreover, dialogue increases trust in, and
credibility and legitimacy of, the regulator as acting in the public interest, not in the interests of
regulated firms or stakeholders.

In the EU, a participative approach through stakeholder consultation for the preparation of
policies was proposed already in the 2021 better regulation guidelines (European Commission,
2021). The four general principles for consultations are: (1) participation through an inclusive
approach involving a wide variety of stakeholders; (2) openness and accountability by making
the consultation process transparent; (3) effectiveness by consulting stakeholders on time; and
(4) coherence by ensuring the consistency of consultation process.

These general principles should be the basis of all stakeholder consultations. However,
specific participative rules are required to ensure that the dialogue leads to the development of
appropriate compliance solutions.

The participative rules should thus contain the following provisions to define the role of each
participant, their duties and rights:

1. Theregulated firm and stakeholders must have the same opportunities and speaking time
to propose solutions in the context of formal and informal discussions, to ensure equal
and transparent access to the dialogue. Formal discussions should be public, and informal
closed-door discussions (eg meetings, calls) should lead to publication on the relevant web-
site of at least the name of the participants and their affiliation, summary minutes, non-con-
fidential documents and time of the discussion.

2. Theregulated firm and stakeholders must engage constructively by presenting tangible
and evidence-based solutions to avoid undue rent-seeking. The proposed non-confidential
documents and solutions should be publicly available on the relevant website to ensure
external monitoring.

3. The regulator must consider each proposition equally and issue a public decision on the
proposed solutions, to ensure impartiality and accountability. The decision should contain
areasoned assessment of the proposed solutions and guidance based on the assessment, to
clarify rules when appropriate.

4. The regulated firm must propose compliance measures in line with the guidance. The regu-
lated firm and the regulator might seek to make these compliance measures legally binding
through a commitment to ensure legal certainty to the regulated firm and save time for the
regulator. In that case, the regulator should invite stakeholders to comment on the commit-
ment. Finally, following the consultations, the regulator should publish a decision accepting
the compliance measures, or should work with the regulated firm to improve commitments
to address concerns raised by stakeholders.

These participative rules would ensure cost-effectiveness by providing an incentive for
gatekeepers and stakeholders to cooperate in order to avoid costly and time-consuming legal
challenges before the regulators and courts. In particular, regulated firms that participate
constructively benefit by escaping fines and reputational damage that would occur in cases of
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non-compliance. Stakeholders benefit from timely resolution, quick implementation and a cor-
dial relationship with gatekeepers that avoids friction and mistrust. Finally, the regulators save
administrative costs, human resources and time. A participative approach through dialogue

is more cost-effective than an approach without dialogue, such as in antitrust investigations
without commitments. In the latter, regulators and stakeholders are confronted with lengthy
and complex legal challenges, with the burden of showing non-compliance on the part of the
regulator, and with the risk of losing before the court after several years of proceedings that will
not guarantee timely and effective compliance.

Nevertheless, it would be naive to believe that dialogue will always work. Divergences are
inevitable, the cost of compliance for the regulated firm might exceed the benefits of non-com-
pliance, or the regulation might require clarification from the court. In these situations,
non-cooperation and non-compliance are likely. Accordingly, the regulator would have to use
formal powers to constrain the regulated firm to comply. For example, the DMA imposes fines,
potential divestiture and the prohibition of mergers in case of non-compliance following a
market investigation (Articles 18 and 30).

3.2 Assessment framework

The DMA mentions explicitly that compliance measures should be ‘effective’ in achieving the
objectives of the regulation, namely contestability - the ability to overcome entry barriers and
challenge gatekeepers - and fairness - balanced rights and obligations (Article 8 and Recitals 32
and 33). However, the DMA does not define what ‘effectiveness’ means.

Two interpretations are possible. First, effectiveness means gatekeepers must implement
compliance measures in line with the rules. In that case, implementation self-certifies com-
pliance. Second, effectiveness means gatekeepers must comply in a way that positively affects
contestability and fairness. In that case, the implementation must have an effect.

Some academics argue for the second option, recommending that gatekeepers should prove
the effects of the change in their annual compliance reports, for example by showing that users
have switched to an alternative provider (de Streel et al, 2022).

It is doubtful whether this is the correct interpretation of ‘effectiveness’ for three main
reasons. First, the DMA requires gatekeepers to self-comply with the regulation by design, but
not that their compliance positively affects contestability and fairness (Recital 65). Second, the
demonstration of the effects is not evidence of compliance or non-compliance. Indeed, the
absence of effect, such as the absence of user switching, might not mean non-compliance, but
just that users prefer to use the service provided by gatekeepers. Last, the DMA is not about an
effect-based analysis, but about compliance with per-se positive and negative obligations. Gate-
keepers cannot prove that their business practices are welfare-enhancing by showing pro-com-
petitive effects (Recitals 11 and 67, Article 10)°. It would then be contradictory that the DMA
requires gatekeepers to show the effects on contestability and fairness, but not the pro-competi-
tive effects of their business practices.

Therefore, it follows that the correct interpretation of ‘effectiveness’ means the demon-
stration of the implementation of compliance measures in line with the rules. However, this
interpretation enables gatekeepers to implement compliance measures that do not impact the
market.

For instance, the Dutch Authority for Consumers and Markets (ACM), in a December 2021
decision, requires Apple to allow alternative payment systems for dating apps in its Apple app

9 The DMA explicitly mentions that the regulation disregards effects. It states “[t]his Regulation pursues an
objective that is complementary to, but different from that of protecting undistorted competition on any given
market, as defined in competition-law terms, which is to ensure that markets where gatekeepers are present are and
remain contestable and fair, independently from the actual, potential or presumed effects of the conduct of a given
gatekeeper covered by this Regulation on competition on a given market. This Regulation therefore aims to protect a
different legal interest from that protected by those rules and it should apply without prejudice to their application.”
(Recital 11) (emphasis added). Gatekeepers can only seek exemption on the grounds of public health and public
security (Recital 67 and Article 10).
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store, to bypass the Apple 30 percent commission fee on in-app purchases'. In response, Apple
now allows alternative payment systems, but charges them a 27 percent commission fee for
paid apps and in-app purchases. Dating apps must also add the cost of payment processing.
It follows that no dating apps in the Netherlands use alternative payment systems because

they get no benefits from doing so, as the total cost exceeds Apple’s 30 percent commission fee.
However, Apple is fully compliant, as the ACM order only requires it to allow alternative pay-
ments, not to drop its commission fees. The DMA also requires gatekeepers to allow alternative
payment systems, and does not prevent Apple from imposing a commission fee (Recital 43 and
Article 5(7)). Accordingly, Apple’s compliance measure in the Netherlands is likely to also be
DMA-compliant, but will likely have no beneficial impact for developers. Even if the DMA were
to request gatekeepers to demonstrate the effects on contestability and fairness, Apple could
argue that there is no effect because developers do not want to use alternative payment systems.
The reason would be not because of non-compliance but because they do not want to incur the
total costs of the commission fee and payment processing.

In practice, several compliance measures will likely be effective, in line with the rules. The
question then is which solution is most effective? Granted that an effect-based assessment is
unlikely, the Commission should use another metric to identify it. The DMA allows assessment
of compliance measures under the principle of proportionality. This implies that no alternative
and less-restrictive measures would achieve the same outcome while safeguarding public order,
privacy and security, and preventing malicious practices (Recitals 29 and 35). It follows that the
most effective solution is that which achieves the desired policy outcome with the least-restric-
tive measures for gatekeepers and stakeholders.

Assessment of compliance measures could rely on three steps:

1. The assessment should first identify clearly the desired policy outcome. For instance, is the
objective of requiring access to alternative payments to open app stores to third parties, or
to circumvent the gatekeeper’s commission fee? The assessment should thus provide an
interpretation of the provision.

2. The assessment should then consider if the restrictive measures are necessary. For instance,
is a commission fee levied on alternative payment systems necessary to preserve investment
in app stores? The assessment should thus carefully consider them, compared to alternative
options that achieve the same policy outcome while safeguarding the interest at stake. The
comparison should rely on quantitative or qualitative metrics, such as the pricing options.
If there is a less-restrictive alternative option that preserves the interest, it means that the
restrictive measure is not necessary.

3. The assessment should finally consider the proportionality of the restrictive measures
against quantifiable and qualifiable metrics, such as compliance costs. For instance, is a 27
percent commission fee levied on alternative payment systems proportionate for achieving
the desired policy outcome considering the compliance costs for stakeholders? The assess-
ment should use a proportionality analysis based on a difference-in-difference approach.

It should consider the costs of compliance with the policy compared to those in the initial
scenario without the policy. If the costs of compliance with the new policy exceed compli-
ance costs in the initial scenario without it, it will be unprofitable for stakeholders to apply
the new policy. The assessment should conclude that the new policy is not proportionate
because no rational economic actor will use it. However, the assessment should only reach
a conclusion on proportionality. It should remain at the discretion of the Regulated firm

10 Authority for Consumers & Markets, ‘ACM Obliges Apple to Adjust Unreasonable Conditions for its App Store; 24

December 2021, https://www.acm.nl/en/publications/acm-obliges-apple-adjust-unreasonable-conditions-its-app-

store.

11 See https://developer.apple.com/support/storekit-external-entitlement/. “Consistent with the interim relief ruling
of the Rotterdam district court, dating apps that are granted an entitlement to link out or use a third-party in-app
payment provider will pay Apple a commission on transactions. Apple will reduce its commission by 3% on the price

paid by the user, net of value-added taxes”
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to define the means to achieve proportionality, as the regulator does not have the remit to
define price or any other norms.

In this assessment, the absence of effect-based analysis does not mean that economists do
not play a role. On the contrary, they play an important role in defining the methodologies and
qualitative and quantifiable metrics used to assess the necessity and proportionality of restric-
tive measures, such as by relying on various cost-benefit analyses and difference-in-difference
approaches.

Moreover, the DMA explicitly prohibits gatekeepers from engaging in any behaviour that
undermines effective compliance with the obligations through contractual, commercial or
technical means, and behavioural techniques or interface design (Article 13). The assessment
should consider in particular behavioural techniques, as restrictions might have behavioural
components. For instance, a warning message when users use an alternative payment system
might dissuade them from using it. The assessment should rely on behavioural economic stud-
ies. For instance, several academic studies on the EU general data protection regulation (GDPR)
consent requirement found that several providers use deceptive or malicious practices to steer
users into consenting to data collection (Nouwens et al, 2020). The assessment of provisions
that require consent (DMA Articles 5(2), 5(9) and 6(10)) should thus consider these behavioural
studies carefully to ensure that users consent freely. Box 1 illustrates the assessment using the
requirement to open app stores to alternative payment systems.

Box 1: Assessment of the requirement to open app stores to alternative payment
systems

Assume that Apple is a gatekeeper under the DMA and its app store is a core platform service.
Now, assume that Apple’s compliance measure consists of a 27 percent commission fee levied on
alternative payment systems (compared to a 30 percent commission previously; see section 3.2).

In step 1, the Commission would establish that the desired policy outcome is for users
to have the choice between several providers of payment systems in the app store. Payment
systems would compete on price and quality, such as payment methods (eg payment in royalty
points, coupons) and after-sales services (eg ease of reimbursement).

In step 2, Apple might argue that the commission fee is necessary to ensure investment in
the app store. Alternative options to commission fees on paid apps and in-app purchases might
lead to the price of the iPhone being raised, or higher charges developers must pay to distribute
their apps via the app store. These alternatives would raise the price for all users, irrespective
of whether they purchase apps, or for all developers, regardless of whether they distribute paid
apps. These solutions are more restrictive alternatives than commission fees because they will
result in all users and developers paying a higher price. By contrast, a commission on paid apps
only affects developers that distribute paid apps and users who want to use them. Therefore, the
commission fees are the less-restrictive option to ensure investment in the app store.

In step 3, the Commission assesses the proportionality of the 27 percent commission fee.
The compliance costs of this policy for developers include the 27 percent commission and the
cost of payment processing. Assuming that the payment processing cost equals or exceeds 3
percent, the total compliance costs are thus equal or superior to 30 percent. In comparison, in
the absence of the new policy, the compliance cost for developers is 30 percent commission. It
follows that if the costs of compliance with the new policy are more than 30 percent, it will be
unprofitable for developers to use alternative payment systems because they will incur more
costs than without the new policy. Accordingly, no developers will use alternative payments and
the desired policy outcome will not be achieved. Therefore, the 27 percent commission fee will
not be effective in ensuring alternative payment systems. Apple will thus have to define another
effective commission fee.
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3.3 Safeguards against regulatory capture

The main problem of a participative model is the risk of regulatory capture by interest groups. The
regulated firms and stakeholders will try to defend and promote their own interests by presenting
only evidence that is favourable to them. They might try to influence the desired policy outcome
and present compliance measures that are not necessary to achieve it. Moreover, European and
national policymakers might also pressure the regulator to use the DMA to achieve industri-
al-policy objectives, such as the promotion of national champions by imposing undue restric-
tions on gatekeepers. There are two ways to minimise the risks of regulatory capture: transparen-
cy and external monitoring.

Transparency requires dialogues and non-confidential materials to be publicly available.

The Commission is already transparent. Stakeholder workshops are, for now, publicly available,
and all recording and non-confidential materials are available online'?. However, closed-door
dialogues are non-public; materials and identities of participants are not disclosed. This provides
room for regulatory capture without any public control. To ensure transparency, the Commis-
sion should publish on the relevant website the names of participants, summary minutes and
non-confidential documents, as recommended in section 3.1. The literature also proposes

that the regulator keeps and publishes statistics on the number of meetings (Shapiro, 2011).
Moreover, the webpage should also include the Commission’s public decision that contains the
assessment. For instance, the Commission could follow an approach similar to the UK CMA
when it undertakes market studies, by presenting the reports with responses received from
stakeholders"®. This will ensure the accessibility of the documents received and the impartiality
of the public decision, as the assessment should rely on the documents received. While materials
provided by firms and stakeholders should inform the Commission, it should have the discretion
to rely on its own information in order to do the assessment.

External monitoring requires that external audits are possible. They are two complementary
ways this can be done. First, the Commission could proactively request the assistance of external
parties, such as independent experts or national competent authorities, to review and assess
stakeholders’ submissions. This will provide an independent view, with the expertise required to
assess technical issues. The DMA allows the Commission to request independent external experts,
auditors and national competent authorities to assist it in monitoring effective implementation
and compliance with the obligations (Article 26). Second, the online availability of non-confiden-
tial materials enables external parties to review stakeholder submissions. They should be able to
submit comments on the stakeholder submissions to offer independent views to the Commission.
They should also be able to comment on the compliance measures proposed by regulated firms.

While transparency and external monitoring can effectively reduce the risks of regulatory
capture by ensuring public oversight and the accountability of the regulator, they might not
entirely prevent regulatory capture. Other factors can play a significant role in influencing the
regulator, such as revolving doors with staff passing from the regulator to industry, including
consulting firms, law firms, regulated firms and stakeholders (Shapiro, 2011).

The participative approach through dialogue might even risk exacerbating other factors of
regulatory capture, such as information capture, which is when regulated firms seek to over-
whelm the regulator by constantly submitting documents or requesting discussions. As a result,
the regulator might opt for the dominant view expressed by the submissions due to a cognitive
bias that overestimates the significance of the dominant information, or due to the inability of the
regulator to consider alternative options as it must give feedback on the submissions received. To
address these factors, the literature proposes adequate funding of regulators, and making them
attractive with career-development opportunities and compensation that matches the market,
with sufficient expert staff from the civil service rather than industry, to minimise revolving doors
and information capture. Regulators should also publish metrics showing the achievement of the
objectives of the regulation they enforce (Shapiro, 2011).

12 See https://competition-policy.ec.europa.eu/dma/dma-workshops en.
13 See for instance CMA (2020).
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